TORCH LAKE TOWNSHIP

ANTRIM COUNTY, MICHIGAN

Draft Minutes Planning Commission Meeting

May 14, 2013

Community Service Building

Torch Lake Township

Present:
Walworth, Joseph, Jorgensen, Juall, King, Goossen

Absent:
Bretz
Others:
Briggs, Olsen, Grobbel
Audience:
Martel, Spencer, Greg Guggemos, Mike Brown 
1.
Meeting was called to order at 7:30 p.m.  

  2.
Consideration of Agenda: 

With no objections, agenda content was approved as submitted. 
  3.
Correspondence, Meetings, Training, Announcements, etc.
Walworth distributed planning/zoning newsletter and reminded PC members that Master Plan for Antrim County was in the PC’s mailbox; and the Master Plan for Elk Rapids can be viewed on-line.

4.
Approval of Minutes, April 9, 2013: 


Minutes amended to reflect absence of King.  Minutes approved by Joseph, supported by Juall, passed with 3 votes, 2 abstentions.

5. Concerns of the Public Other than Agenda Items:

None.

  6.
Discussion and Possible Action – Request for PUD Rezoning A-Ga-Ming:
Guggemos presented letter of PUD commercial uses as pertaining to A-Ga-Ming (AGM) and stated consistency with Walworth comments, with exceptions:

· Golf outings with direct relation to golf course activities would not be included as part of limitation of one activity (e.g. receptions) per week.

· Language for qualitative limitation on noise (vs. quantitative) taken from zoning ordinance stating no activity shall generate noise that results in the unreasonable interference with the comfortable use and enjoyment of private property within or adjacent to PUD.

· Listing of 2013 Booked Weddings submitted to Briggs.

· Disagreed with Walworth document of 9 April 2013 that stated If it is evident from complaints concerning violations of the provisions A-F are frequent and that the owners and/or managers attempts to comply are unsuccessful, a zoning violation shall be issued and all activities shall immediately cease (reference Walworth document from 9 April 2013 PC meeting).  AGM will not accept this standard.  If zoning violation is issued, it would be a civil infraction and AGM would have a right to defend itself in court; cannot give up due process rights.

· If there are three civil infractions filed against AGM within 24 month period, then Township Board would have authority to rescind the right to hold events.   

· Balance is consistent with Walworth preparation.

· Joseph asked about intent to meet with township prior to going into court.  Guggemos said they want opportunity to explain to people, facilitatively, before drawing swords.

· Juall asked about dance permits.  Guggemos explained that he has to send in form to Liquor Control Commission (LCC) with 12 dates, and get permits.  Will not do it until closer to event.  More than 12 dates, AGM will have to appear in front of Township Board for approval of permit.  Juall pressed about plan in place to do this.  Guggemos said yes.

· Juall asked about TLT officials having access to site.  Guggemos stated it is a public site and has no problem with TLT officials visiting.

· Grobbel asked Guggemos to address LCC dance permit issue:  will documentation be issued to TLT?  Guggemos said he will pull form from internet and send $70.00 check to LCC.  He will provide TLT with request and copy of check.  If a 13th activity is imminent, AGM will have to appear in front of TLT Board and request permission, as required by LCC.  Walworth asked if TLT has copy of LCC permit to serve alcohol.  Grobbel said that a condition of PUD be that all permits issued after TLT decision be filed.

· Juall thanked AGM for list of booked events.  Questioned which organization (Comp Group, AGM et al.) is responsible for each aspect of events.  Asked AGM if there are any parts of PUD or site plan review that they do not agree with.  Guggemos acknowledged that he has to submit an updated site plan; has not done so yet because he wanted to make certain of what is required by TLT PC.  May need something waived as related to ponds on course and slope requirement.  Juall asked about Maplewood Ridge Condos I and II appearing on site plan.  Guggemos said Maplewood project is not one of the applicants, therefore no change in zoning classification as it remains PRD, same for Fairway Ridge and Lakeview Ridge.  Only Cabins Project included.  Guggemos said that Comp Group LLC owns parcels 1, 2 and 3 (Two 8-1/2 acre parcels and the other is 24 acres) and AGM Golf Resort owns balance of property on site plan with exception of Cabins Project which is owned by Elgersma Trust (parcel 6).  Juall asked if AGM would comply with Township’s zoning ordinance requirements including rulings of ZBA; Guggemos said yes.  Walworth asked for clarification of applicants on PUD.  Grobbel will add A-Ga-Ming Golf Resort LLC as third applicant.  Brown stated that Comp Group LLC is parent organization, A-Ga-Ming Golf Resort LLC is A-Ga-Ming, Comp Group Development LLC is Antrim Dells.

· Goossen asked about difference in strategy reqarding qualitative and quantitative approach to noise.  Guggemos said that a decibel level had been discussed at 50-80 decibels.  He felt that this did not make sense and reverted back to language in zoning ordinance, as general nuisance standard under Michigan law.  Goossen clarified process that AGM is requesting a ruling of three violations within 24 month period.  Guggemos feels that complainant has the burden of proof.  Township must establish that the violation occurred.  Goossen stated that burden of proof falls on the neighborhood to prove that it was injurious to their property enjoyment.  Grobbel stated it would be a Township determination like any other violation; encouraged Township not to go the route of a number of violations but to follow civil infraction language and treat everyone the same.  Juall asked if a noise ordinance would be helpful to both parties.  Grobbel said that that has already been decided by TLT Board when PUD ordinance was drafted; noise ordinance and police power were not chosen.  Guggemos said that three violations in 24 month period would also require adjudication.  Juall asked about assessing a graduated fine.  Briggs said that it is not up to TLT to establish monetary penalties, which is role of the court.  Juall said that it is his understanding that the business will be run properly and that AGM will comply.  Guggemos asked Briggs how many complaints were filed in 2012; Briggs said zero.  In 2011, there were a couple.  Guggemos said they take the complaints seriously and run the business correctly.  Juall asked about Stone Circle concerns regarding noise.  Guggemos said that Terry Wooten (Stone Circle) had no complaints.  Juall asked again if there was a complaint would it be corrected.  Guggemos said that it would be corrected and that under their list of conditions, they would let TLT know within three days of occurrence and what corrective measures were taken.  King said he has heard complaints via letters to TLT PC asking for action regarding noise reduction.  Because of those complaints, it prompted current situation.  Before it can proceed, something has to be done.  Guggemos said that a letter a year later leaves their hands tied.  King said that two letters that were received from two former PC members, asked for new location of events tent and that they were dissatisfied with noise, not just from a one-time incident.  Guggemos said that an issue raised a year later cannot be dealt with.  King countered that that is why it is being dealt with now and it is driving the noise issue.  Juall referenced section H. in document (. . . if any complaint in regards to noise . . .) stated that if noise complaint was received there would be a meeting of TLT Supervisor and Zoning Administrator; noise control is the crux of the matter.  Juall leaning toward perimeter measurement of noise.  Guggemos said that noise drifting over perimeter cannot be stopped.  Cited Zoning Ordinance language that you cannot engage in an activity that unreasonably interferes with the enjoyment of property.  Felt that hearing music on your property does not mean that your use and enjoyment is being unreasonably interfered with.  Compared it to listening to a Tigers game.   Jorgensen felt that such interference is potential problem.  Guggemos does not feel that noise filtering over property line means a violation of ordinance.  Juall stated that it could be, if it was constant.  Guggemos said that just because someone said they could hear the noise (music) on their property and that it is a violation of one of the conditions, that it is unreasonable to impose that on AGM.  Grobbel reminded PC members that the seventeen versions of PUD ordinance before it was adopted.  Included long discussions of quantitative/qualitative approach to noise.  Quantitative was not put into ordinance because of implementation and measurement difficulties.  PC decided to take qualitative approach, and that it is intended to be contextual to time and place.  Job of Zoning Administrator to make determination and decide with other officials as to course of action.  Juall asked about concerns of citizen during event and how it would be addressed.  
· Joseph asked about addition to berm near catering area.  Guggemos stated it would not be accomplished before season starts.  Mike was not aware of berm addition; suggested shrubbery/landscaping.  Jorgensen asked when it would be done.  Mike said it would not be done until fall.  Jorgensen reiterated that would be after the event season.  Joseph said berming would mitigate risk on both AGM and TLT regarding complaints.  Guggemos said they would promptly develop a timeframe for getting it done.  Walworth reminded AGM that it was to be shown on updated site plan.  Joseph said that Guggemos was taking notes and would bring in one last update.  Jorgensen would like to see PUD followed and not have ZA or various TLT PC members, tiptoeing through the tulips to listen to the music.  She felt that something should be settled and adhered to; should be no complaints and there should be some point of agreement before everything is approved.  Guggemos said that AGM has not had any complaints.  Jorgensen said that TLT has.  Guggemos felt that they were blindsided by compaints, did not know which event was being referenced.  Jorgensen said that if they have a decision, AGM should adhere to it.  Mike said that a nuisance to one person is going to vary from another person.  King said that this is nothing new and that AGM is not being blindsided.  PRD and PUD have been in discussion for years; AGM has not been blindsided.  Noise is the issue and has to be dealt with before TLT PC can proceed.  Guggemos insisted that he is being blindsided if someone makes a complaint a year later and he was not aware of it at the time of occurrence; it is unfair to be held to that complaint when he was not aware of it at the time it allegedly occurred.  King reiterated that it is not solely one complaint a year ago. That is why PRD zoning was changed to PUD to fit AGM so they could hold their events.  Struggle from day one has been the noise.  Guggemos recited Zoning Ordinance again, with specific language addressing noise issue; does not believe PC can impose condition that is stricter than language of ordinance as it relates to a condition.   Grobbel reminded PC that they are supposed to be implementing the ordinance rather than going beyond it.  Joseph said it was his understanding that there was a timeframe of noticeable complaints and that changes were implemented.  It was his understanding that 2012 was complaint-free.  Guggemos questioned timeframe of complaints.  King did not remember exact dates and complaints that he referenced were via letters to PC and audience comments in PC meetings.  Joseph understood that in the last year or two that complaints have gone down.  King agrees with Jorgensen that problem should be dealt with if, and when, it arises.  Walworth said that it seems there is a movement to a complaint-based system, with inherent problems.  When is a complaint a complaint?  What is reasonable?  Grobbel said TLT does not need a complaint to respond.  Juall said that key is dealing with complaint at the time, have TLT official work with AGM on concern/complaint and determine legitimacy immediately.  Guggemos said that even if complaint is successfully resolved, it would still be reported to TLT PC.  Briggs said he contacts people with known-sensitivity to noise on Tuesday mornings following events and reminded PC that first event is May 25.  Walworth asked PC what comfort level is with not going forward with quantitative approach.  Goossen said that quantitative approach is challenging, but had concerns with qualitative approach not being tight enough.  Needs to be some way of legitimizing complaint.  Said that PC has to find some way to be fair to both parties.  Guggemos said TLT has ability to go to court to get an injunction, which would shut things down.  Not comfortable with TLT official making determination that AGM loses abililty to host receptions and will never concede that point.  Felt TLT would have to amend ordinance to give themselves that authority and does not feel that it is enforceable.  Grobbel reminded PC that they are to be applying ordinance as it is written.  No authority in PUD ordinance to implement quantitative standard.  AGM can review requested uses and noise emitted during any of those uses has to be reasonable.  Juall reiterated that concerns are dealt with immediately and if not resolved, ticket can be issued.  Walworth said that Zoning Administrator, along with AGM, taking decibel readings is meaningless task, if there is no ordinance with decibel standards.  Asked how frequently TLT wants to issue tickets and how many occurrences before action is taken.  Walworth stated that issue in front of PC is zoning request itself, and within framework of request is ability to approve or not approve any proposed uses, regardless of noise.  Joseph said he is comfortable with qualitative approach, and that three complaints within 24 months would be sufficient grounds to take action.  He felt TLT has power that they need with existing ordinances and should move to get through the rest of the application; a perfect set of guidelines on noise is not possible.  Juall moved to table the PUD request until next meeting after first AGM wedding, with TLT official on-site to work with AGM. King agreed with Joseph to await the next event and suggested that with provision that after 12 months we review segment citing three violations within 24 month period.  Grobbel said that PC does not have authority to rewrite civil infraction ordinance by putting a condition on a PUD.  Jorgensen said that Lavely (at April meeting) seemed ready to do berming, not postponing.  Grobbel reminded that PC has authority to propose that condition when finalizing application.  Grobbel asked if motion to table had been seconded.  Walworth said no and asked Juall to motion to allow Grobbel to go through Findings of Fact for benefit of applicant.  Walworth said he wanted to share concerns with Section I. with TLT attorney.
· Grobbel read from preliminary Findings of Fact dated 10 May 2013, regarding site plan requirements:

1. Underground utilities to be shown on plan.

2. Perimeter setbacks.

3. Berm location, as discussed tonight.

4. Voice vote to waive detail of pond slopes and depths.

· Guggemos said AGM will ask for an exception on pond slopes and depths.  Also asked if aerial map from Antrim County can be used for application.

· Grobbel emphasized that a record of underground utilities is required.  Also PC has to have voice vote on uses and noise management plan.  Asked Walworth to address with counsel if there will be a conflict with civil infraction ordinance and number of violations over a length of time (3 violations over 24 months), and authority of TLT.  Walworth is concerned over verbage in Section I.

· Walworth stated motion to table until June any further discussion tonight per Juall, seconded by Jorgensen.  Passed 6-0.

· Spencer said two citations were issued last summer and that Guggemos, in April’s meeting, said he would ask to have hearing postponed (from May 13).  Briggs said tickets were issued for violation of use, not noise.

· Martel asked Grobbel how civil infraction can be proven.  Grobbel said conflict should be worked out with Twp. and landowner directly, in good faith.  Township would be given deference in court hearing.

7.
Discussion and Possible Action – R-1, R-2, R-3 Zones:

Document dated May 10, 2013 An Ordinance to amend Torch Lake Township Zoning Ordinance to add to and amend Chapter VII:  R-1 – Residential 1; Chapter VIII:  R-2 – Residential 2 and Chapter IX:  R-3 – Residential 3 zones distributed by Grobbel, with following amendments:

R-1 Zone

· Section 7.02.A.1. – Special uses

Correction to churches with accessory uses . . .

· Section 7.03 – Setback restrictions D. property condition 
Change to inoperable vehicles such as . . .

· Setback restrictions G.  Lot area

Remove and the building line . . .


R-2 Zone

· Section 8.02 – Special uses C.  Bed and Breakfast/Parties and receptions

Change #11 to no private events or receptions . . . and add 12.  Other commercial uses are not allowed.
Walworth questioned definition of private event.  Juall asked if private event could be a commercial event.  Grobbel read ordinance language.  Joseph thought that TLT does not want to permit holding of an event that will involve more people than residents of B&B and guests.  Walworth said he wants the ability to have small receptions, but no large parties.  Briggs suggested eliminating Section 8.02 C.; PC members were comfortable with this elimination.  #12 will become #11.

R-3 Zone

· Section 9.03
Add F.  Any R-3 Residential development shall comply with the standards within Section 16:  Off-street Parking and Unloading.
Grobbel stated next step is to hold public hearing, create draft minutes, send to County Planning for comments, then send to Township Board for action.

King raised question regarding minimum square footage requirement under R-1 Zone Section 7.03 – E.  Usable floor area.  King said there should be a maximum square footage area of 15,000-20,000 in R-1.  Briggs said that this is the “big foot question”.  Objection of community planners is to many small lots (100 feet wide) and big mansion that covers most of the area.  Grobbel said usual approach is percentage of lot coverage which would handle issue on small lots.  King asked if you could come up with a specific number related to percentage of lot size.  Joseph asked if largest residence size and square footage in Township could be looked up.  Walworth asked if TLT wants control of building size.  Jorgensen said it restricts property rights.  Joseph said if someone wants to build a 25,000 square foot house, let them build.  King would not want monstrosity house next to him.  Grobbel said TLT has many lots with great depth so that a percent of coverage might not impact house size.  Walworth summarized consensus of PC is to not establish house size limit.

Grobbel will send out marked-up copy of changes made to document and a clean copy for public hearing purpose.

 8.
Concerns of the Public:

None.

 9.
Other Concerns of the Planning Commission:
Joseph asked procedure question for reviewing PUD for AGM and finishing document.  Briggs said that it had been tabled and could not be discussed.  Joseph reiterated he was asking a procedural question.  Grobbel said that each required standard should be reviewed for compliance or waived if appropriate and that some findings should be specifically addressed with voice vote.  Walworth believes TLT PC is several meetings away from making a decision.

Walworth will not be at June meeting.  Goosen will be in charge of June public hearing.

10.
With no further business, motion to adjourn meeting at 9:38 made by Juall seconded by Goosen.  
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